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on behalf of the Chemicaj Wste Transportation Institute (CWTI),
I am submitting comments concerning FHWA's proposal to inplenent
Section 8 of the Hazardous Yateriais Transportation Uniform

Safety Act (HMTUSA).

The CWTI is part of the National Solid Wastes Mnagenment
Association, a not-for-profit association that represents waste
services conpanies throughout the United States and Canada.
Menmbers of the Institute are comercial firns specializing in the

transportation of hazardous waste, by truck and rail, from its
point of generation to its nanagenent destination. Qur nenbers
transport over 50 percent of all comercially managed hazardous
wast e.

Hazardous wastes are regulated in transportation as hazardous

mat eri al s. Hazar dous wastes can be found in every hazard class
including Cass 1, Cass 2, Cass 6 and Cass 7. As such,

nmenbers of the Institute are directly affected by the outcone of
this rul emaki ng.

There are nmany features of the proposed federal notor carrier
hazardous mater:als satfety perrmit svhich are commendable.
Nevertheiess, the Institute has some concerns that nerit further
consideration prior to the pronulgation of a final rule on this

matter.

Feder al Pr eenpti on: Clarification About The Relationship Between
Section 8 and Section 22

As a segnment of the hazardous materials transportation industry

which has been the subject of conflicting, divergent, and non-
reci procal non-federal permt schemes, we welcone the statenent
in the preanble that the federal safety pernit would preenpt any

B
FHF{AI?U rﬂ’n 72

PAGE F_ 7

1730 Rhode Island Ave., N.W.
Suite 1000
Washington, DC 20036

An Institute

of the National (202) 659-4613

Solid Wastes

Management Association Printed on Recycled Paper

58 FR 33418 (June 17, 1993).




state pernmt requirenent dealing with transportation of the sane
hazardous nmaterials if conpliance with both pernmits was not
possible or if the state pernit creates an obstacle to the
acconplishment of the Hazardous Materials Transportation Act
{HMTA) and the hazardous materials regulations (HMRs).
Nevertheless, this statenment raises the follow ng issues:

° First, this provision should be included within the text of
the regulation, not just the preanble.

® Second, the statenment should be anended to nmke clear that
non-federal, rather than just state, permt requirenents

woul d be subject to scrutiny under the preenption provisions
of the HMIA

. Third, this provision holds out an opportunity for
significant admnistrative relief from all non-federal
permt requirements. Qur industry, for one, |ooks forward
to the tinme that the federal safety permt is applicable to
all hazardous materials, not just "designated high risk
hazardous materials" (DHRHM A notor carrier seeking to
transport hazardous waste in the thirty states that
currently inmpose permt fees would have to pay in excess to

$10,000 to operate one truck. This cost does not take into
account the administrative expenses of tracking and keeping
current with the various state filing requirenents. Many in
i ndustry would be willing to pay for the privilege to be
subject to the federal safety permit that would effectively
preenpt non-federal pernmit requirenents. If the federal

safety permit conditions are adequate for DHRHMs, they
should be nore than adequate to ensure the "fitness,

willingness, and ability" of notor carriers of other
hazardous materials. FHWA should consider the feasibility
of bringing all motor carriers of hazardous materials -- or

at least those carriers operating in interstate conmmerce
that are also subject to the federal hazardous materials
registration requirenents - either imediately, or no
|ater than the proposed three-year transition period for
Class 1 carriers, into the federal safety permt structure.

. Fourth, as we read the preenption statement in the preanble,
the federal safety permt would only grant carriers relief
from non-federal requirements when the carrier was in the
act of transporting DHRHVE. If a nmotor carrier with a
federal safety permt transported a non-DHRHM nmaterial,
however, there would be no relief from non-federal pernit

condi ti ons. W find such an outcome administratively
unaccept abl e. At a nmininum the preenption |anguage should
be clarified so that a notor carrier holding a valid federal
safety permit would be exenpt from all non-federal permt

requi renents.

- 49 CFR 107.601. ‘//
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L Fifth, the rule should explain the relationship between the
federal safety permt and the, yet to be finalized, state-
i ssued hazardous naterials nmotor carrier pernmt being
devel oped pursuant to Section 22 of HMIUSA Clearly,
Section 22 authorizes states to inpose permt requirements

on motor carriers of hazardous materials, including DHRHMs,
as long as the permt requirenments are uniform and

reciprocal with the requirenments of other states. I nasnmuch
as the Section 22 state permt wll ultimtely be authorized

by federal regulation, we do not believe that the Section 22
permt could be preenpted under the "dual conpliance" or
"obstacle" set forth at 49 CFR 107.202(b).

One-Stop Operations

For all its effort to elimnate paperwork burdens, the FHWA
proposal creates a situation where a notor carrier wll
"register” with RSPA and obtain a "permt" from FHWA When the
Wrking Goup on State Mtor Carrier Procedures staffed by the
Nati onal Governors Association was devising ways to relieve
carriers of unnecessary admnistrative duties, the Wrking Goup
reconmended that states institute "one-stop operations” where a

motor carrier should dispense with all the permt, registration,
licensing, etc., requirenents of a state at one location, or one
poi nt of contact. The FHWA should consider how the federal

safety permt can be neshed with RSPA’s registration filing so
that both tasks can be acconplished at the sanme tine.

Adequacy O Form MCS-150

The current MCS-150 form needs to be revised to reflect in item
14 the United Nations (U.N.) hazard classifications -- Cass 1
through Cass 9 -- which are mandatory as of October 1, 1993.
This rulenmaking provides FHWA the opportunity to nmke these
revisions consistent with the UN standards as well as others,
as follow, which will make form MZS-150 nobre suitable for the
purposes of the federal safety permt:

° First, we believe that there should be space for a notor
carrier to indicate the carrier's current safety rating, if
the carrier has one, and the date on which that rating was
recei ved. The instructions should clarify that "NA" should

be entered if the carrier has no rating.

. Second, there should be a box on the form to indicate that
at least one of the purposes in filing the form is to obtain
a federal safety permt. If the safety rating box (see

bull et above) contains a "NA" or less the satisfactory

rating, the instructions should clarify that a "x" in this
box indicates that a new review is being requested.
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° Third, inasmuch as the form nust be notarized, there should
be space provided for that function.

L ] Fourth, space should be provided on the form to indicate if
the nmotor carrier is a first-time applicant for a federal
safety pernmit or if the carrier is seeking to renew its
permt.

® Fifth, in view of the permt condition requirenent that a
motor carrier nust be in conpliance with federal notor
carrier safety regulations {FMCSRs) and the HMRs, we suggest
that the Certification Statenent be anended to nore closely
be aligned with standards for non-conpliance found at 49
U.S.C. 1809, as follows:

" , certify that I-am-famiitiar-with the
above naned notor carrier iS not knowingly or wllfully in
violation of the Federal Mtor Carrier Safety Regulations.”

Conditions For The Safety Permt

The proposed 3 year renewal cycle for the federal safety pernit
coincides with a recomendation of the working group devel oping
recommendations to inmplenment Section 22 of HMILISA Li kewi se the
Section 22 working group reconmended permt form includes a
"certification" that an applicant notor carrier certify
compliance with all applicable federal transportation

requi renents.

W are concerned about the requirenent that a notor carrier's
federal safety pernmit nunber be displayed on shipping papers when

appropriate. The obligation to prepare shipping papers falls to
the "offeror” of hazardous materials for transportation, not the
notor carrier. Rather than requiring the federal safety permt

nunber to be entered on each applicable shipping paper, we
reconmend that provision be nade to include the nunber on the
Certification of Registration issued by RSPA pursuant to the
federal hazardous materials registration program *A copy of
the registration certificate or another docunment bearing the
registration nunber nust be on board each truck and truck tractor
used to transport subject hazardous nmaterials. We believe a
provision to tie together requirenents for evidence of conpliance
with the federal safety permt and the federal hazardous
materials registration program wll facilitate conpliance wth
both prograns. Such a provision wll also reduce paperwork. The
Section 22 working group also recommended that docunentation of
conpliance wth the state-issued hazardous materials registration
and permit progranms be carried on board notor vehicles.

s 49 CFR 107.620.
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In view of the certification provided at 49 CFR 397.49(c) that a
motor carrier conmply with the HMRs and the FMCSRs, and any
applicable mninmum financial responsibility laws and regulations,
we do not believe there is any need for the provisions of
paragraph (f). This paragraph should be deleted.

Shi pper Responsibility

W realize that RSPA is scheduled to promulgate a ruling to

i npl emrent  Section 8(d)(3) of HMIUSA respecting the obligations of
persons who offer hazardous materials for notor vehicle
transportation to ensure that only notor carriers wth valid
federal safety permts my transport DHRHMs. W believe the

shi pper responsibility conponent is a critical to effectively
enforcing this requirenent. Li kewise, if our recommendation to
tie docunentation of the federal safety permt and the federal
hazardous materials registration together s accepted, conpliance
with the hazardous naterials registration program wll be aided
as well. W urge FHWA to work with RSPA to nove expeditiously on
its proposal to inplenent the shipper responsibility requirenent.

Definitions

The definition of "designated high risk hazardous materials"
should be rephrased to elimnate extraneous parenthetical
information about "new RSPA hazard classification" and "as
amended" following references to 49 CFR 173.2. More hel pful than
a reference to 49 CFR 173.2 after each DHRHM listing would be a
reference to the 49 CFR citation with the actual definition of
the materials. For exanple, 49 CFR 173.115 and 173.132 for
"extrenmely toxic by inhalation nmaterials" (ETIM). This change
would elimnate, at least in this instance, the need for a
separate definition of ETIM.

If there is a reason to separately define ETIMs, we believe the
definition section should also contain the definition of "highway
route controlled quantity" found at 49 CFR 173.403(1).

A point of some discussion anong the nenbers of the working group
devel opi ng reconmendations to inplement Section 22 of HMIUSA was
the definition of "principal place of business.” Just as
definitions from other sections of 49 CFR have been replicated

for clarity in this subpart, we recommend that the definition of
"principal place of business" currently found in 49 CFR 390.5 be
repeated here as well.

Notification of Safety Rating

W believe that 49 CFR 385.11 should be anended as foll ows:

{c). ..

(d) A notification of an "unsatisfactory" or "conditional"
safety rating will also include a notice that the notor
carrier wll be subject to the provisions of section 397
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subpart B which prohibit nmotor carriers with other than a
"satisfactory" rating from transporting designated high risk
hazardous nmterials as defined at 49 CFR 397.39.

Adm ni strative Burden

The CWII strongly recomends that FHWA broaden the scope of this

rule to include all notor carriers subject to the federal
registration requirenments found at 49 CFR 107 Subpart G In the
preanbl e, however, the statenment is made repeatedly that FHWA is
proposing to initiate the federal pernmt program with as linited
a scope as possible within the nmandate of the HMIA, The
justification for the limted application of the rule is that

admi ni strative burdens map overwhelm the system We disagree
with this assessnent, especially as it applies to notor carriers

transporting placarded quantities of hazardous nmaterials. The
safety rating program is already in place. In order to
denonstrate conpliance with 49 CFR 385.11(c), all notor carriers

that have been in the business of transporting placarded
guantities of hazardous materials should have a safety rating to
denonstrate that their rating is above "unsatisfactory."

Li kewise, FHWA is already issuing to notor carriers a
"notification" of their safety rating. The only "new
admnistrative burden would be that created by the requirenent to
"review”" each subject nptor carrier's rating every three years.

If the periodic review requirenent is the extent of the FHWA's
adm ni strative burden concern, we believe that burden could be

alleviated by phasing in the actual "review' of a carrier's

oper ati ons. Motor carriers which have satisfactory ratings

issued or revalidated within the last three years should
automatically receive a "permt" until the three-year anniversary
of their rating. VWhatever the date on which other notor carriers
receive their satisfactory safety rating -- possibly phased in
over the three-year period in terns of hazard classes or anpunts
of hazardous materials <carried -- the carrier's pernit should be
valid wuntil the rating's three-year anniversary. Rat her than tie
pernmit renewal to a calendar year, the federal registration year,
or the fiscal year, this approach wll spread the admnistrative

burden and allow FHWA to consider extending the benefits of the
safety pernit to carriers of other types of hazardous nmaterials.

Concl usi on

The OCWII supports the efforts of FHWA to include provisions for
the tinely processing of permts and to clearly tie the issuance
of the federal safety permt to objective evaluative criteria,

and, at the sane tinme, mnimze conpliance burdens and costs. W
believe the changes recomended wll contribute to consistency
and clarity in federal requirenments, and thus inproved conpliance
and enhanced safety.
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W appreciate the opportunity to respond to this
further elaboration on any of

required, please contact me or Cynthia Hilton,

docket. If
the points raised above is
NSVWA.

Si ncerely,

Steplen C. Hansen

Chai r man




